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PETITION FOR REVIVAL OF AN APPLICATION FOR PATENT ABANDONED 
UNINTENTIONALLY UNDER 37 CFR 1.137(b) 

The abovc-idcntificd application became unintentionally abandoned for failure to 
file a timely and proper reply to a notice or action by the United States Patent and Trademark 
Office. Namely, Applicant was issued a Notice of Abandonment based on the assertion that 
Applicant did not file an appropriate correction to the Notification of Non-Compliant Appeal 
Brief mailed. The Notice of Abandonment is dated 9/12/2008. 

Applicant received a Notification of Non-Compliant Appeal Brief under 37 CFR 

41.37 dated 6/16/2008 for the following reason: 

2. The brief does not contain a statement of the status of all claims, (e.g., 
rejected, allowed, withdrawn, objected to, canceled), or does not identify the 
appealed claims (37 CFR 41.37(c)(l)(iii)). 

Applicant's original Appeal Brief dated 6/2/2008 included the following 



(iii) Status of Claims 

Claims 1, 2, 4-10, 13-15, 26-28, 34 and 35 are pending in the application 
and have been twice or finally rejected. Claims 16-18 and 22-25 have been 
withdrawn from consideration. Claims 3, 11, 12, 19-21 and 29-33 have been 
canceled. 

The Appeal Brief also included the following statement on page 1 regarding the 



statement: 



claims: 
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This is a Brief on Appeal for the above-identified application for which 
claims 1, 2, 4-10, 13-18, 22-28, 34 and 35 were finally rejected in the office 
action dated November 14, 2007. 

Claims 1, 2, 4-10, 13-18, 22-28, 34 and 35 are pending in the application. 

Further Section vii A of the Appeal Brief contains a specific history of all claims 

appealed. 

Applicant, in reviewing the file in preparation of the Response to Notification of 
Non-compliant Appeal Brief, believed that the defect was in the first part of the above statement, 
i.e. the status of all the claims, and noted that canceled claim 36 was missing from this statement. 
Applicant therefore believed this to be the error. Applicant consequently filed a Response to the 
Notification of Non-compliant Appeal Brief dated 6/24/2008, amending the statement to include 
missing claim 36. The Response included the following statement: 

(iii) Status of Claims 

Claims 1, 2, 4-10, 13-15, 26-28, 34 and 35 are pending in the application 
and have been twice or finally rejected. Claims 16-18 and 22-25 have been 
withdrawn from consideration. Claims 3, 11, 12, 19-2 1, 29-33 and 36 have been 
canceled. 

Therefore, Applicant believed that they cured the defect identified in the Notice 
of Non-Compliant Appeal Brief. In all other respects, Applicant believed that Status of Claims 
was proper and that the statement regarding the pending claims which had been twice or finally 
rejected, along with a statement of the withdrawn and canceled claims, was sufficient to meet the 
requirement of 37 CFR 41.37(c)(l)(iii). Therefore, Applicant's response was a bona fide attempt 
to fully and sufficiently respond to the Notice of Non-compliant Appeal Brief in order to correct 
the asserted defect in the Appeal Brief and to advance prosecution of the application. 

Applicant then received a Notice of Abandonment dated 9/12/2008 for the 
following reason: 

2. The brief does not contain a statement of the status of all claims, (e.g., 
rejected, allowed, withdrawn, objected to, canceled), or does not identify the 
appealed claims (37 CFR 41 37(c)(l)(iii)). 

It was, however, only after a telephone conversation with the Patent Office on 
September 18, 2008, that Applicant understood that the Patent Office's reason for the Notice of 
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Abandonment was in fact, section iii of the Appeal Brief did not have a further statement, 
redundant of Section vii A that separately identi fied the appealed claims, which are in fact the 
pending claims. 

37 CFR 41.37(d) states: 

If a brief is filed which does not comply with all the requirements of paragraph 
(c) of this section, appellant will be notified of the reasons for non-compliance 
and given a time period within which to file an amended brief. If appellant does 
not file an amended brief within the set time period, or files an amended brief 
which does not overcome all the reasons for non-compliance stated in the 
notification, the appeal will stand dismissed. 

Based on the Notification of Non-compliant Appeal Brief, it appeared that there 
was only one error, not two, which Applicant did correct, i.e. missing claim 36 which falls under 
the first part of 37 CFR 41.37(c)(l)(iii), a statement of the status of all the claims. 

Applicant submitted a response which, to their knowledge, overcame the reasons 
for non-compliance. This response was filed within time period set for response by the Patent 
Office, and well within extendable period of up to five months which ends on 12/16, 2008. 

Applicant's response to the Notification of Non-compliant Appeal Brief was a 
bona fide attempt to fully comply with the rules and corrected an error within 37 CFR 
41.37(c)(l)(iii) as stated in the Notification of Non-compliant Appeal Brief. Moreover, the 
response was timely filed within the period set for expiration. 

As previously stated, the Notice of Abandonment was mailed 9/12/2008. 

Therefore, Applicant had sufficient time remaining to obtain an extension of time 
for responding to the Notice of Non-compliant Appeal Brief. Applicant submits that the 
application was therefore abandoned before expiration of the proper time period. 

Based on the fact that a response meeting the requirements of 37 CFR 41.37(d) 
was timely submitted, and that it was unclear from the Notification of Non-compliant 
Amendment that there was anymore than one error, Applicant submits that this Notice of 
Abandonment was improper, and Applicant respectfully requests a refund of the petition fee. 

APPLICANT HEREBY PETITIONS FOR REVIVAL OF THIS APPLICATION 

NOTE: A grantable petition requires the following items: 

(1) Petition fee; 

(2) Reply and/or issue fee; 

(3) Terminal disclaimer with disclaimer fee ~ required for all 
utility and plant applications filed before June 8, 1995; and 
for all design applications; and 
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(4) Statement that the entire delay was unintentional. 



1 . Petition fee 

□ Small entity-fee $ (37 CFR 1 . 1 7(m)). Applicant claims small 

entity status. See 37 CFR 1.27. 

■ Other than small entity - fee $ 1.540.00 (37 CFR 1 . 1 7(m)). 

2 . Rep ly and/ or fee 

A. The reply and/or fee to the above-noted Office Action in the form of Response to 
Notice of Non-Compliant Appeal Brief 

Page 2 of Appeal Brief correcting the defect : 

□ has been filed previously on . 

■ is enclosed herewith. 

B. The issue fee of $ . 

□ has been paid previously on . 

□ is enclosed herewith. 

3. Terminal disclaimer with disclaimer fee 

□ Since this utility/plant application was filed on or after June 8, 1995, no terminal 
disclaimer is required. 

□ A terminal disclaimer (and disclaimer fee (37 CFR 1 .20(d)) of $ for a 

small entity or $ for other than a small entity) disclaiming the required 

period of time is enclosed herewith (see PTO/SB/63). 

4. STATEMENT: The entire delay in filing the required reply from the due date for the 
required reply until the filing of a grantable petition under 37 CFR 1.137(b) was 
unintentional. [NOTE: The United States Patent and Trademark Office may require 
additional information if there is a question as to whether either the abandonment or the 
delay in filing a petition under 37 CFR 1.137(b) was unintentional (MPEP 71 1.03(c), 
subsections (III)(C) and (D))]. 



Respectfully submitted, 

VIDAS, ARRETT & STEINKRAUS 



Date: September 19, 2008 By: /Lisa Ryan-Lindquist/ 

Lisa R. Lindquist 
Registration No.: 43071 



6640 Shady Oak Dr., Suite 400 
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Eden Prairie, MN 55344-7834 
Telephone: (952) 563-3000 
Facsimile: (952) 563-3001 
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Fee Payment 
Reply 

Terminal Disclaimer Form 

Additional sheets containing statements establishing unintentional delay 
Other: 



Certificate of Mailing or Transmission [37 CFR 1.8(a)] I hereby certify that this correspondence is being: 

□ deposited with die United States Postal Service on the date shown below with sufficient postage as first class 

mail in an en\ elope addressed to: Mail Stop Petition, C ommissioner for Patents, P.O. Box 1450, 

Alexandria, VA 22313-1450. 
■ transmitted by EFS-Web on the date shown below to the United States Patent and Trademark Office. 



September 19, 2008 
Date 



Elizabeth A. Deutsch 

Ty pe or printed name of person signing certificate 



/Elizabeth A Deutsch/ 

Signature 



WARNING: Information on this form may become public. Credit card information should not be 
included on this form. Provide credit card information and authorization on PTO-2038. 

NOTE: If information or assistance is needed in completing this form, please contact Petitions Information 
at (703) 305-9282. 



